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SUBSTANCE USE DURING PREGNANCY AND FAMILY CARE PLANS

INTRODUCTION

Substance use disorders (SUDs), including alcohol use disorder (AUD), opioid use disorder (OUD), and stimulant
use disorder, affect people from all walks of life, including individuals who are or may become pregnant. The
American Society of Addiction Medicine defines addiction as “a treatable, chronic medical disease involving
complex interactions among brain circuits, genetics, the environment, and an individual’s life experiences.”!
Individuals with an SUD or other substance-related disorder, including those who are or may become pregnant,
“use substances or engage in behaviors that become compulsive and often continue despite harmful
consequences.”? Those harmful consequences all too often culminate in an unintentional overdose. For the 12-
month period ending May 2022, an estimated 108,000 individuals lost their lives to drug overdose.* Further, in
2020 (the most recent year for which there is data), an estimated 1.8 million individuals appeared in the
emergency room with an unintentional, non-fatal poisoning, a category that includes drug overdoses.*

In that same year, an estimated 169,000 pregnant people in the United States aged 15 to 44 reported illicit drug
use, with the vast majority (164,000) reporting cannabis use.’> An additional 8,000 reported use of opioids, while
215,000 reported any alcohol use.® While those who are pregnant are more likely to stop using drugs during the
pregnancy, they are also more likely to die of an overdose within one year following giving birth.” In a number of
states, drug overdose is the leading cause of pregnancy-associated death (defined as “the death of a woman during
pregnancy or within one year of the end of pregnancy from any cause™®) in the one-year postpartum period
following the birth of a child.’ In Tennessee, for example, a 2022 report detailing maternal mortality found that,
for the period 2017-2020, SUD contributed to 26 percent of pregnancy-related deaths where death occurred
within one year of pregnancy and the pregnancy was an aggravating factor.'” Overdose was the leading cause of
death for that same time period for pregnancy-associated deaths where the pregnancy was not related to the
death.!!

In addition to health concerns for the pregnant or postpartum individual, untreated
" SUD during pregnancy can lead to serious health issues for the newborn infant
e ? ) including premature birth and low birth weight. It can even result in fetal loss.
Prenatal substance exposure can cause the infant to experience withdrawal and,
potentially, be diagnosed with neonatal abstinence syndrome (NAS) or neonatal
- opioid withdrawal syndrome (NOWS).'? Nationally, during the period 2010 to
2017, there was a relative 82 percent increase in the incidence of NAS.!? Finally,
having an untreated SUD while pregnant can result in family separations, child removals, and even criminal
actions against the pregnant individual.'*

There are a number of expert recommendations regarding how to identify, work with, and treat pregnant and
postpartum individuals with SUD to ensure the best outcomes for both parent and child. There are also legal
requirements regarding notification to state child welfare agencies of infants born affected by prenatal substance
exposure or experiencing withdrawal and the creation of family care plans (also known as plans of safe care).
This fact sheet provides readers with an overview of those recommendations and requirements.
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EARLY DIAGNOSIS AND TREATMENT

Experts agree that the key to improving outcomes for both the pregnant individual and the infant is through early
diagnosis and treatment. The American College of Obstetricians and Gynecologists (ACOG) recommends, “early
universal screening, brief intervention. .., and referral for treatment.”'> ACOG further recommends that screening
“should be part of comprehensive obstetric care and should be done at the first prenatal visit in partnership with
the pregnant” individual.'® Screening involves the use of a validated screening tool, such as a questionnaire, to
determine if it is likely that the individual has an SUD. Screening is distinct from testing, which involves taking a
urine, hair follicle, or blood sample from the individual and testing that sample for the presence of controlled
substance metabolites.

If a pregnant individual screens as likely having an SUD, the screening should be followed up by an assessment
conducted by an individual with the experience and training necessary to conduct the assessment to determine
whether and what type of treatment and other services (e.g., education, employment, housing, or legal
assistance) the individual may need. Further, if the individual has an OUD, “opioid agonist pharmacotherapy is
the recommended therapy and is preferable to medically supervised withdrawal because withdrawal is
associated with high relapse rates, which lead to worse outcomes.”!” Medications for addiction treatment
include not just medications to treat OUD but also medications to treat AUD and should be the first line of
treatment for pregnant individuals with an SUD where possible. However, pregnant individuals are less likely to
be accepted for SUD treatment than non-pregnant individuals,'® and they also “face substantial systemic and
cultural barriers in accessing this care.”!” For example, studies suggest that other factors contribute to an
individual being less likely to be able to access medications for addiction treatment, including, but not limited
to, “being a person of color, living in a rural community, and not speaking English.”°

Another barrier to accessing treatment is the fear among pregnant individuals with SUD that their child will be
removed from their care once born due to their substance use. One of the “five key values” set forth in the
Biden-Harris Administration Plan is that “having SUD in pregnancy is not, by itself, child abuse or neglect.
The Plan further provides that, “[c]riminalizing SUD in pregnancy is ineffective and harmful as it prevents
pregnant women with SUD from seeking and receiving the help they need.”** Unfortunately, however, 23 states
and the District of Columbia consider substance use during pregnancy to be evidence of child abuse or
neglect.? Further, the application of those laws appears to be inconsistent.
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Data indicate that Black pregnant women are more likely to be referred
to child welfare systems compared to White pregnant women, Black
children are over represented (sic.) in the US child welfare system, and
Black parents whose infants were placed in foster care are less likely
than White parents to be reunified with their children. Further,
American Indian/Alaska Native children are overrepresented in foster
care at a rate that is nearly 3 times greater than the general population.
Given that more than half of infant foster care placements are associated
with parental substance use, there are often missed opportunities to
prevent unnecessary foster care placements through connecting
pregnant and postpartum women to treatment and other resources.**

One way in which these connections to treatment and other services can be made is through the use of a family
care plan (also known as a plan of safe care). The federal Child Abuse Prevention and Treatment Act (CAPTA)
includes a requirement for states that receive CAPTA funds that those states have policies and procedures in
place mandating that any healthcare professional involved in the care or delivery of an infant “born with and
identified as being affected by substance abuse or withdrawal symptoms resulting from prenatal drug exposure,
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or a Fetal Alcohol Spectrum Disorder” notify their state or local child welfare agency of the birth of such
infant.?> This notification is not an allegation of child abuse or neglect, and CAPTA does not require the
submission of any identifying information with the notification.?® CAPTA does, however, require that a family
care plan be created for each infant for whom a notification is submitted.?’

FAMILY CARE PLANS

The purpose of the family care plan is to “ensure the safety and well-being of an infant with prenatal substance
exposure following his or her release from the care of a healthcare provider by addressing” the health needs of the
infant and any affected family members, including the birthing individual.”® However, experts recommend that
family care plans be created as early in the pregnancy as possible so that the pregnant individual is supported and
engaged in the receipt of any treatment or other services, including, but not limited to, education, employment,
housing, SUD treatment, and early intervention services, prior to the birth of the child. They further recommend
that the individual continue to receive such support and services during the postpartum period.*’

The creation of a family care plan should involve the pregnant or postpartum individual and a multidisciplinary
team that includes the individual’s healthcare provider. The multidisciplinary team may include one or more other
individuals or entities including, but not limited to, public health agencies, home visitation programs, SUD
treatment providers, mental health treatment providers, representatives from courts of law, housing agencies,
child welfare agencies, and any other individuals or entities that might be able to provide services, or connections
to services, for the pregnant or postpartum person, based upon the individual’s specific needs. Family care plans
should be tailored to the individual or family that is the subject of the plan to ensure the best outcomes for the
family. As stated in the Biden-Harris Administration Plan, “[c]lear coordination of health care and early
childhood systems, including public health, early learning, courts, child welfare systems, and family economic
supports will optimize the outcomes for infants and pregnant women with SUD.”3°

CONCLUSION

Substance use during pregnancy can result in poor outcomes for both the pregnant individual and the newborn
infant. Moreover, adverse legal consequences, including family separation and criminal sanctions, have a
deleterious effect on outcomes for the pregnant individual and infant. Therefore, pregnant individuals should be
engaged in treatment and participate in a family care plan as early in the pregnancy as possible in order to ensure
the best outcomes for the individual, infant, and any other affected family members or caregivers.
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The Legislative Analysis and Public Policy Association (LAPPA) is a 501(c)(3) nonprofit organization whose mission is
to conduct legal and legislative research and analysis and draft legislation on effective law and policy in the areas of
public safety and health, substance use disorders, and the criminal justice system.

LAPPA produces timely model laws and policies that can be used by national, state, and local public health, public
safety, and substance use disorder practitioners who want the latest comprehensive information on law and policy as well
as up-to-the-minute comparative analyses, publications, educational brochures, and other tools ranging from podcasts to
fact sheets. Examples of topics on which LAPPA has assisted stakeholders include law enforcement/community
engagement, naloxone laws, alternatives to incarceration for those with substance use disorders, medication for addiction
treatment in correctional settings, and the involuntary commitment and guardianship of individuals with alcohol or
substance use disorders.

For more information about LAPPA, please visit: https://legislativeanalysis.org/.

© Legislative Analysis and Public Policy Association — This project is funded by a grant from the Office of National Drug Control Policy.
Neither the Office of National Drug Control Policy, nor any other federal instrumentality operate, control, or are responsible for, or necessarily
endorse this project.
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